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RECEIVED ;

FEB i 1993
Before the %ﬂ
FEDERAL COMMUNICATIONS COMMISSION QFFCE OF

Washington, D.C. 20554

In the Matter of
implementation of Sections MM Docket No. 92-266
of the Cable Television
Consumer Protection and
Competition Act of 1992

Rate Regulation

REPLY COMMENTS OF THE MAYOR AND
CITY COUNCIL OF BALTIMORE

The Mayor and City Council of Baltimore ("Baltimore City"), by their
attorneys, hereby submit their Reply Comments to Comments filed in response
to the Notice of Proposed Rulemaking "NPRM") released on December 24, 1992,
in the above-captioned proceeding.

. FRANCHISING AUTHORITY RESPONSIBILITIES

As a preliminary matter, Baitimore City recognizes that cable franchising
authorities fall into two general categories. Many smaller franchising authorities
lack the resources to seek certification pursuant to the Cable Act of 1992 ("Cable
Act") but do not want their constituents to be deprived of the intended benefits of
the Cable Act thereby. Larger franchising authorities may have more experience
and capabilities which permit them to seek certification but share the problem of
limited resources. Baltimore City believes that the Cable Act was intended to

benefit all consumers of cable services and that the regulatory regime established



by the Commission should take into account these different situations. Baltimore
City believes that its proposals, and those of many other commenters, are
consistent with this recognition as follows.

A. Effective Competition Determination

Baltimore City believes that the franchising authority is in the best position
to make an initial determine on whether effective competition exists within the
franchise area. The franchising authority will be familiar with tho§e systems who
have been granted a franchise within the franchising authority’s service area. It
will already have knowledge of how many there are, the boundaries of their service
area(s) and whether they overlap and, if so, to what extent, and the boundaries of
the franchise.

A cable system operator should, of course, be permitted to challenge this
initial determination but it should bear the burden of presenting evidence to the
Commission supporting its contention that effective competition does exist. Market
information on multichannel video programming providers which the cable system
operator considers to be competitors will, as a matter of business practicalities,
already have been gathered by the cable system operator but would not be
available to the franchising authority if such competitors were not required to obtain

a franchise.

This approach offers a clearly definable standard which would not place an

undue burden on either party -- the franchising authority or the cable system



operator -- becausa it calls upon each party for that specialized knowledge which
it is most likely to have already. It also permits even the smallest franchising
authorities to assist the Commission in making this determination, as no additional
resources would be required.’

As a procedural matter, the frénchising authority's determination should be
effective, even if challenged, until such time as the Commission rules on a cable
system operator's challenge. This is necessary in order to a\{oid procedural
delaying tactics to avoid implementation of the reasonable rates required by the
Cable Act. |

B. Certification Procedure

The purpose of the certification procedure is merely to ensure that the local
franchising authority has both authority, under the relevant local law, to regulate
and sufficient resources to do so. The Commission's policy has long been to rely
upon the good faith of the parties before it, and there is no basis for changing that

policy in this instance.’

' A determination that effective competition does or does not exist within the
franchise area is necessary in order to determine if basic rate regulation is
authorized under the Cable Act. Once this determination is made, the franchising
authority may seek certification (or not). -

> No one has suggested any reason for a franchising authority to falsify a
certification for purposes of regulation. Indeed, this proceeding is replete with
communities who openly acknowledge their lack of resources necessary for
certification.



Thus, a postcard-type of certification similar to that contained in Appendix
D of the NPRM should be sufficient.® The only change to the information
requested would be that item 6), the effective competition inquiry, would be
divorced from the certification procedure in order to draw upon the knowledge of
the local franchising authority, as discussed above, regardless of whether that
franchising authority seeks certification.

Il. BASIC SERVICE RATE REGULATION

Baitimore City proposed in its Comments that the local franchising authority
should have the ﬂexibilﬁy to choose between a direct cost-of-service regulatory
regime and a benchmark regulatory regime, depending upon which is more suited
to local circumstances and best protects local consumer welfare. If the
Commission believes that developing a cost-of-service regime within the
congressionally-mandated time period is not feasible, Baltimore City suggests the
following alternative as an interim measure.

A. Cost-of-Service Regime as Regulatory Goal

Baltimore City believes that, if a choice must be made between regulatory
regimes, that a traditional, cost-based approach offers the best opportunity for a
franchising authority to determine if rates are reasonable. It agrees with other

commenters who have concluded that the congressional intention was that the

* The Commission's experience with postcard-type renewal applications in the
broadcast services demonstrates the effectiveness and efficiency of this approach.
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basic tier of cable service be treated as a necessary service and regulated in a
similar manner to common carrier services.*

Towards this end, Baltimore City agrees that the Commission shouid
establish a uniform system of accouhts similar to that proposed in Appendix A of
the NPRM. The application of a cbst formula based upon a uniform system of
accounts, applied on a local basis by the franchising authority, will minimize the
regulatory burden on all parties. The cable system operator's accounts and
records must, therefore, be made available to the franchising authority for
inspection both in connecﬁon with rate investigations and proposed rate increases.’

B. Interim (12-Month) Regime

Baltimore City recognizes, however, that establishment of a cost-based,
rate-of-return regulatory regime would be extremely difficult, if not impossible,
before April 1, 1993. Thus, interim measures may be necessary.

If so, Baltimore City submits that the approach put forward by the Consumer
Federation of America ("CFA") should be adopted as the most appropriate interim

benchmark for a temporary approximation of reasonable rates. The CFA formula

* The regulation is "similar” in that it is cost-based; it should not be identical,
contrary to the arguments of the Regional Bell Holding Companies. A regime of
price caps, with its baskets of related services, is unnecessarily complex and flatly
unnecessary for rate regulation of basic services. Furthermore, many franchising
authorities already have experience with rate of return regulation, thus lessening
the confusion accompanying any transition period to a new regulatory regime.

> Of course, provision for protection of proprietary or confidential information
should be made.



takes into consideration all necessary factors, such as the influence of rate
regulation, inflation, development of the advertising revenue stream, and
programming. To the extent that the CFA formula is considered "minimalist” by the
cable system operators, this will serve as an incentive for them to cooperate in the
development of a more realistic fate-of-return regime, which, Baltimore City
submits, should be implemented no later than April 1, 1994,

C. Procedures

Comments filed by franchising authorities generally agree that they must
have the flexibility to hold formal ratemaking proceedings and hearings. These
may not always be necessary, but the option must be available.

In Baltimore, the issue of cable rates is an issue of high importance to
consumers, including both existing subscribers and would-be subscribers. The
public will demand, and is entitled to, open procedures in which consumers have
an opportunity to be heard on the reasonableness of existing or proposed rates.

In order to ensure adequate time for consumer participation and franchising
authority review, the cable system operator should give 30 days' notice to the
franchising authority and subscribers of any proposed changes in rates. The
franchising authority would advise the cable system operatorwithin this time period
if further investigation will be required and the nature of that investigation, with at
least another 90 days in which any investigation or ratemaking proceeding must

be conducted.



Changes in rates can be made effective only upon approval by the
frahchising authority. This will encourage prompt cooperation by the cable
operator with franchising authority investigations and eliminate accounting for
refunds. Setting an outside time period for proceedings to be conducted should
allay the cable operator's concems'of delay.

. CABLE PROGRAMMING SERVICE RATE REGULATION

For cable programming services other than those offered “a la carte” or
"pay-per-view", Baltimore City believes that these rates shouid ailso be broken
down on a per channel vbasis and a reasonable rate identified based on cost.
While the programming cost may be consistent on a national basis, suggesting that
the Commission could reasonably establish a "national” benchmark, that portion
of the joint and common cost shared with other cable services which is to be
allocated to the particular channel will necessarily vary by locality.” Unless these
rates are regulated in a consistent manner, i.e., based on the same uniform
system of accounts, formula, etc., it will be impossible to determine their
reasonableness.

Baltimore City does not believe that cost-based regulation will discourage
or eliminate either reasonable profit or system and programming improvements.

if anything, the greater concern under such a regime would be to discourage goid-

° Alaska Cablevision, Inc. points out in its comments how dramatically the
locale can affect the cost of an installed system (or plant).
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plating of systems and unnecessary system re-builds. As demonstrated by CFA,
cost-based regulation is consistent with reasonable profit, improved systems and
programming, and reasonable rates to the consumer.

If, however, as noted above, the time constraints faced by the Commission
make it infeasible to implement tfadﬁioﬁal cost-based regulation by April 1,
Baltimore City submits that the CFA's formula for cable programming services
would also provide an acceptable interim measure for the same reasons as
discussed above. Baltimore City firmly believes that the CFA formula is
appropriate only as an interim measure and that a full cost-based regulatory
regime, as applicable to individual localities, should be placed in effect by April 1,
1994.

IV. OTHER REGULATION UNDER THE ACT

Baitimore City is not attempting to address all of the issues raised by the
NPRM and commented upon, only those of the most significance to consumers in
Baltimore City. In addition to rate regulation, these issues are service charges,
equipment charges, billing, and the opportunity for complaints to be heard and
acted upon.

A. Service Charges

Contrary to the suggestions of our local cable operator, both in its parent

company's Comments and in the local operator's letter attached hereto as Exhibit

A, no cable operator is being forced to retier its service offerings in order to comply



with the Cable Act. This is a choice being made by the cable operator, as
discussed more fully below, to avoid regulation by local franchising authorities. It
would, therefore, be adding injury to insult for subscribers to be charged for a
change in service tier forced upon them by the actions of the cable system
operator. |

All other service charges, i.e., installation and changes in services ordered,
should also be cost-based with a reasonable return allowed. Thg cable operator
in Baltimore City, for example, when a non-standard installation is required for
service, quotes a charge of "cost plus 15%", although no itemization is offered on
how the "cost" figure is derived. To the extent that the cable operator wishes to
offer installation "loss leaders" to attract new subscribers, this may be permissible,
as CFA points out, if the "loss" comes from the cable system operator's profits but
not if it is to be subsidized by rate increases to existing subscribers for other
services.

B. Equipment Charges
Baltimore City does agree with the Regional Bell Holding Companies that

the same rules should apply to cable subscriber equipment as to telephone
equipment, with certain qualifications. First, the subscriber equipment now
provided exclusively by the cable system operator should be offered on an

"unbundled” basis and should be available for purchase as well as for lease.



Furthermore, the cable system operator should be precluded from objecting
to the use and connection of suitable third-party origin equipment by the
subscriber. Because such equipment is already subject to the Commission's
authorization requirements, there can be no question of its causing any harm
(except, possibly, to the system operators bottom line).

Secondly, the annual recoupment of the equipment's purchase price from
exorbitant lease rates to the subscriber must cease. At least until third-party
sources for this equipment develop, the rates for equipment must be regulated
under the same reasonableness requirement as other rates. Therefore, the rates
must be cost-based, with a reasonable profit allowed.

C. Billing Information

Baltimore City also believes, with the New York Cable Commission, that the
intent of the 1984 Cable Act was not to establish a line-item franchise fee
disclosure as a method for the cable operator to recoup additional review and/or
avoid partial payment of the franchise fee. In the event, however, that the
Commission concludes that a line-item approach is permissible, Baltimore City
believes that a similar approach should be applied to the fees charged by the
cable operator. All services and their component costs should be itemized and
identified as well.

In addition, any proposed change in or to billing methods, fees, equipment,

tiers, or services should be provided to the subscriber in detail at least 30 days

10



prior to the proposed effective date. Baltimore City also agrees that the subscriber
should also receive information on where and how to complain regarding any
proposed changes or services received.
V. ENFORCEMENT

Any regulatory regime is Vmere window dressing without adequate
enforcement. Baltimore City agrees with those commenters who posit that the
franchising authorities can and should be the first line of enforcerpent for the rate
provisions of the Cable Act.

| A. Evasion Attempts

Baltimore City has already identified several areas in which efforts are being
made to avoid the intended consequences of the Cable Act. Among the greatest
concerns are: preemptive rate increases, effected between enactment of the
Cable Act and the implementation date of rate regulation; discriminatory pricing
among consumers; and retiering, i.e., adjusting the services offered and
accompanying rates. Rollbacks and refunds are not enough to deter all of these
practices; franchising authorities and the Commission must be ready, willing, and
able to assess fines and forfeitures as necessary, until the message of the Cable
Act is received.

1. Preemptive Rate Increases
Baitimore's cable system operator joined a widespread effort to slip rate

increases in "under the wire" prior to the implementation of the regulations

11



anticipated by the Cable Act. This is evidenced by Exhibit B, which, two weeks
after the enactment of the Cable Act, announced a round of rate increases
effective January 1, 1993. There is no doubt that Congress intended that such
increases be recognized for what they are and that rolibacks and refunds be
applied as appropriate. |

Baltimore City believes that it is the intent of the Act to rollback rates which
are not reasonable, regarding of when they were instituted galthough these
preemptive increase attempts suggest the nature of the beast with which
franchising authorities and the Commission are dealing). Furthermore, any rates
which are found to be unreasonable after the enactment of the Cable Act are

legally candidates for refunds to subscribers.

2. Discriminatory Pricing

Baltimore City agrees that rates should be uniform throughout the franchise
area to avoid discriminatory pricing. Discriminatory pricing can take different forms
for different purposes: offering more affluent housing areas discounted rates
encourages more subscribers among a group known for premium service
tendencies; discounting a competitor's rates only in the service areas in which
there is competition is essentially predatory.

Offering discounts to certain groups of citizens would not necessarily be
discriminatory, however, if the discounts were available throughout the entire

franchise area. For example, a "senior citizen's" discount or a discount for "shut-

12
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. United Artists Cable
- of Baitimore
2325 Kirkh Avenue
Baltimore, MD 21218

410V 338-2777
JAN 2§ T
ARVISED COPY
Euan F.D. Fannell
January 20, 1993 President & Cencral Manager

The Honorable Kurt sSchmoke
Mayor of Baltimore City
city Hall

100 N. Holliday B¢t.
Baltimore, MD 21202

Dear Mayor Schmoka:

on April 1, United Artists Cable of Baltimors will reconfigure
our service lavels to offer a reasonably priced, entry-level
servics. This service level will offer four broadcast networks,
such as WMAR, WJZ, WBAL and Fox 45, the most popular in Baltimore
and all public and government access channels. The cost will be
$10.00 a month.

We have conducted research that tells us customers would like us
to offer such a low-cost entry-level service. 1In addition, last
October, the Congress passed a new rederal Cable Act. The Act
implies that cable systems offer such a service. It does not
require that we offer one, but it's clear that such a low-priced
entry-lavel of service was desired by Congress. As a result of
the Cable Act and our own customer research, we dacided to offer
this low-cost service level. This type of entry-level service is
fairly standard in the industry.

To offer it, we need to reconfigure our two existing servica
levals. Some of the cable natworks that are presently on basic
will be placed on Expanded Basic. We will be offering the same
networks, but some of them will be moved from one service level
to the othar.

For the vast majority of our customers (99%) this re-configu-
ration will make little difference. They already subscriba to
both the Basic and the Expanded Basic service levels. Thay will
continue to receive the same networks for the same total pricas.

The reconfiguration will affect a minority of ocur customers ~--
less than 1l%. Thesa customers now subscaribe only to Basic. They
will have to decide whether they want to recaive only broadcast
and public access networks, or whether they want to receive cable
networks as well. If they want cable networks, thay can dacide
to subscribe to both Basic and Expandad Basic. We hope they will

02. 08. 93 02:54 PM PD2



The Honorable Xurt Schmoke
January 20, 1993
Page Twe

find the cable networks that we have brought to Baltimore of
sufficient value that tho! will wvant to watch them on Expanded
Basic. Rowever, this choice is entirely up to the customer. No
customer will be upgraded without his or her affirmative raquest
to receive Expanded Basic.

Customers vho want only Basic will have the option of subscribing
alsc to premium services and Pay-Per-Viewv events. They do not
have to get Expanded Basic to subscribe to Pramium Services or
Pay-Per-View. The Fadaral Cable Act of 1992, will require all
systens to provide this Pramium Service oztion within ten years,
but we have decided to offer it immediately. This is an

innovation that we believe is a b-nuflt for anitlmorl r..lé.nt..

¥We are pleased to offer these levils of service to our customers.
¥e reenphasize that for wmost of our present customars, the
changes will make no difference. We balieve that pecple who have
not subscribed to cable in the past may now want to do so. In
that way, the banefits of cable will be extended to evan mora
Baltimore residents.

I will be happy to answer your queations.

Sincerely,

[t S sl

EFDF/ja

ect J.J. Daniels, Director, MOC&C
Mary Pat Clarke, President Baltimere City Council
The Honorable Jacqueline Mclean, Comptroller
City Council Members '

02. 08. 93 02:54 PM PO3



EXHIBIT B



2525 Kidk Avenue
Baltimore, MD 21218
(301) 338-2777

INITEDARTISTSE-

Euan £.D. Fannell
President & Ceneral Manager

October 30, 1992

Mrs. Joyce Jafferson Daniels, Director
Mayor's Office of Cable & Communications

303 E. Fayette St. N
Baltimore, MD 21302 POT 22 1962

Daar Mrs. Danielss'

United Artists Cable of Baltimore will be increasing it's basic
rate, plus tisr marvices, and the late charge fea on January 1,

1993,
Listed below are our currant rates and the rates that will be in

effect on January 1, 1993. These rates do not include the 3%
franchise feas or any other federal, state, or local taxes.

Current New Rate Increase
Ssrvica ~Rata —1993 ~Anount
Basic Service $17.35 $18.00 $ .65
Plug Tier + 65 1.25 .60 o
Remotae Control 2.00 No Change o
Program Guide 1.50 No Change
Home Box Office 11.00 No Change
ALA Carte Pay Bsrvices 11.00 No Changs
Cinemax . 11.00 No Change
Showtime 11.00 No Change
Disney channel 11.44 No &hange
The Movie Channsl 11.00 No Changa
Home Teanm Sports 11.00 . No Change
Playboy at Night 11.00° No Change
Encora - : . 3.80 No Change :
Late Fee e e - 4,00 5.00 - 1,00
Transfer 15.00 Ko Change
Reconnect 40.00 No Change
Installation 60.00 No Changs
Pay-Per-View Accass Equip. 2.00 No Change
Sincerely,

02. 08. 93 D2:54 PM POS



CERTIFICATE OF SERVICE

I, Angela P. Fitzgerald, a secretary in the Law Offices
of Venable, Baetjer, Howard & Civiletti, hereby certify that
a copy of the foregoing Reply Comments was served by U.S.

Mail, postage prepaid, this the 1llth day of February, 1993,

on the following.

Paul Rodgers

Charles D. Gary

James Bradford Ramsay

National Association of Regulatory
Utility Commissioners

1102 ICC Building

P.O. Box 684

Washington, DC 20044

Mary McDermott

Shelley E. Harms

New York Telephone Company
and New England Telephone and
Telegraph Company

120 Bloomingdale Road

White Plains, NY 10605

James P. Tuthill
Lucille M. Mates
Pacific Telesis Group, Pacific Bell
and Nevada Bell
140 New Montgomery St., Room 1526
San Francisco, CA 94105
and
Alan F. Ciamporcero
1275 Pennsylvania Avenue, N.W.
Washington, DC 20004
David A. Irwin
Alan C. Campbell
Michael G. Jones
Irwin Campbell & Crowe
1320 18th Street, N.W.
Suite 400
Washington, DC 20036
Counsel for Adhoc Rural Consortium

Martin T. McCue

Vice President and General Counsel
United States Telephone Association
900 19th Street, N.W., Ste. 800
Washington, DC 20006-2105



Michael E. Glover
1710 H Street, N.W.
Washington, DC 20006
and
Mark L. Evans
Alan I. Horowitz
Anthony F. Shelley
Miller & Chevalier, Chartered
Metropolitan Square
655 Fifteenth Street, N.W.
Washington, DC 20005
Counsel for Bell Atlantic Telephone Companies

James R. Hobson
Jeffrey O. Moreno
1275 K Street, N.W.
Suite 850
Washington, DC 20005-4078
Counsel to GTE Service Corporation

William B. Barfield

Thompson T. Rawls II

Bellsouth Telecommunications, Inc.
1155 Peachtree Street, N.E.

Suite 1800

Atlanta, GA 30367-6000

David Cosson

L. Marie Guillory

National Telephone Cooperative Association
2626 Pennsylvania Avenue, N.W.

Washington, DC 20037

Preston Padden, Esgq.

Molly Pauker, Esq.

Fox Broadcasting Company, Inc. and
Fox Television Stations, Inc.

5151 Wisconsin Avenue, N.W.
Washington, DC 20016

Bruce D. Sokler
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Karen W. Levy
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David J. Brugger
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America's Public Television Stations
1350 Connecticut Avenue, N.W.
Washington, DC 20036

Charles S. Walsh
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Jud Colley

President

Community Broadcasters Association
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Henry L. Baumann

Benjamin F.P. Ivins

Jack N, Goodman

National Association of Broadcasters
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Washington, DC 20036

Edwin M. Durso
Executive Vice President
and General Counsel
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Ian D. Volner, Esq.

Wayne Coy, Jr., Esq.

Cohn and Marks
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